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essdenrntognition 'powesspadt Cpoawgees s

report briefly describes legislative effort
cular multiple enathmeme¢ pootf mnhxt pasmmaoaritz @
|l 3t @ pdamurmtm finding t hnec opnasstsiptourtnii ommgaals.ao r € h a t
me Couptedenisibnijeftspnapsgasmmeanft ,t Itd ep Steictric
rief in response, and briefs of amici curi :
mbers of the Hoeuss.e Toltfch Reapmeenstie me sattihe Supr e me C
cision, including concurrences and dissents. F
s siinbpllei cations of the désciasuitohno rwiittyh troe sipnefcltu etnoc
f Whr $ e etchmseicoong ni z &ss aCnopnlger easust hority to 1legisladf
foreign aff anisr sd os on ol to nign fadsa fniigrese dahoetx ienoca ur tr iowel yp o
cognize fdoed gmostptevwi,daeta hlagrlbpuspaitnonfo

mper mis stilbd ye Xeoawtei ve branch to corftrdamdwisct an e
hper mi snidt fere with sovereign privileges accor

e
i

e
e

cognorzeidtoepr ovi dexpd amhoti omgli or why this distin
gni ficantclee ’@bonraeltoyvseirs, in determining that Cong
cognition power coul dt oartghuea bel xye cpurtoivvied eb raann cahd via
paroafptoievars disputes involving foreign affairs, 5

Congressional Research Service



Zivotofsky v. Kerry: The Jerusalem Passport Case

Content s

Ba € K @ L0l s 1
Legislative Efforts..t.o..Chua.mnge..Jerus.al.em2 Policy
Theudelem Emb.a.s. sy AC e eeeees 2

Origins of the Jer.ns.a.l.em..P.as.s.por.t..Pr.oBision
Reenact ment of t.he..Pas.s.por.t.. . Pr.ov.i.s.i.on.4é

Zivotofs kryy vof SStcarteet..a(..D...C........ Canr.col it ). 6
Zivotofs k.y..Ve.. T I PP 8
The Arguments bef or.e..t.he..Supr.eme..Co.nr.t8
Pet 1 181 B Ll 8
Secr et arsy Bordil.eSEh.a. .t 8 10
Senat e...Burd e d s L1
Hous e MBMmMb. @ .S 13
Supreme Co w.r.t....De.Cid S0 i 14

J\Y T T T G T VU 5 S O & O o 0 OO P PRSPPI 14

O I 1 B N I S O o B o < TR 18

LD I T R T A TSP PT PR 19
Potential Impli.ca.t.i.ons..f.or..Con.gr.e.s.5......21

Contacts

Aut hor S TR R0 YO A o s 2 T s Y o T o 24

Congressional Research Service



Zivotofsky v. Kerry: The Jerusalem Passport Case

Background

The Supreme Cobyt ai w-ditrewaolfiaddat ek ran st atute passe
touching on the¢affntamsddg fGolluerrtu spafltcAmp p®a bk s rfot of
Colu@birgd i €. &é¢ a civdiiowor of sky v.’t fatrehsrProefiden
power to recogniizse efxocrleuisginv es oalmedraetitrgimospist Yomgrrees g
passportss dicheidsCioampn o0V .s (Kievrortholflespkrye s ent s t he first

Court has songcrcksdowhawlgnemhetbadedHo wefsa separa
infringement involvimMg & hma tstaanre rdefij mfeccotreddih gtnh@o fufr & 1
execubrameasserthnenexkbdtusitve aontbadonatiyonal cdnpghom:
whielned o Comgpsammpad et hoo it yfl ueisc e otrleed Blne taifdm i r s .

implications the dedsisfioorne iwginl 1a fhflaavilere do yna uwiomegm idtsys n
its interpret gatsi ome Ibly also wehre ctowor tpsol i tical branc

Successive U.S. Administrations have maintained
resolved bet ween I 3Coaneglr easnsd Mtahse aoPaardseidstttidne ahrse s i d
recognize Jerusalem as the capitaldofedt¢sedetiheln
State Departmlentcita zginsee born in Jerusalem the of
their place ofomtis.t hThhen Sthatia DPapasrt ment policy
“Jeru¥md epmas sports 1in such cases, omitting any 71e
law, President George W Bush wrote in an accomp
proonsion Jer (isfa lccom sworuueddi mpe mmnsdait bbbty itrhteer f e r «
Presisdecnotns titutional au’sfhoorreiitgyfi' taof fcaoinrdsu.ct t he n a

When Menachem Barvenofskpught to invoke the measu
birltahcpe rederdsedl @snh e [ $traateed ,Depart ment refused. i

their request to court, seeking an order to have
as Israel in conformance wictldt b sthafabads i sThd o
then on the basis of bt tphd i Siprnd mgu€osuintonr diorw ¢
2012, finding there to be no political question

“t“extual ,ndthustaftad ,dmticdremicee t he’snateognof i ohe
power ands Cpoansgsrpebsrst po wer .

This report briefly describes legislative effort
particul ar mul t iapslsep oernta cptrnmvevmtssi toanfma trThhee epr etploa t
appel ]l 8t @mpdaurmtmm finding t hnec opnasstsiptpurtdis ameaals.ubrei a f

1 Zivotofsky ex rel.Zivotofsky v. Kerry (Zivotofsky 1), 135 SCt. 2076 (2015)
2725 F.3d 197D.C. Cir. 2013)gert. grantedsub nomZivotofsky v. Kerry,134 S.Ct. 1873(2014).

3 For more informatiorabout foreign policy with respect to JerusaleseeCRS Report RL33476srael: Background
and U.S. Relationdy Jim Zanotti

4 Statement on Signing the Foreign Relations Authorization Act, Fiscal Year 2008;:38 Y Comp. PRES Doc. 1659
(September 30, FY200BEFRAAS ihgmien m aSttaetrefient ” ) .

5 Zivotofsky v. Secretary of Stat2p04 WL 5835212D.D.C. 2004) (noteported in F. Supp. 2d), e v444IF.3d 614
(D.C. Cir. 2006).

6 Zivotofsky v. Secretary of Stat11 F.Supp.2d 97(D.D.C. 2007)a f f571d.3d 1227D.C. Cir. 2009); e wsubd
nom.Zivotofsky v. Clinton Zivotofsky ), 132 S.Ct. 1421(2012).

7 Zivotofskyl, 132 S.Ct. at 1430. For a discussion divotofsky land its possible implications with respect to the
political question doctrine, s€eRS Report R43834 he Political Question Doctrine: Justicidity and the Separation
of Powers by Jared P. Cole
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ynopses ofs tahreg upneetnitt iboenfeorr ¢ t he S upsr ebnmrei e(fo uirnt ,
esponasned briefs of amici curiae submitted by th
f Repre¥Thatne¢poes.summarizes the Supreme Court
nd diFsisneanltlsy., the report concl mdye saifbiglcstug g¢ ® h s n |
f the decision Wathhoespygctoton€bungnessforeign

o &® O " w

Legislative Efforts to Change

The statutory Adiam@gtumfgsewaast veinsdSeutee ¢i nas part of the
Auhtor i zation Act for BIFnYt2r000dBu o eFdY 2HRt LFERAMG u ¢ 1 4 s

Presi
stat
wWr ot e :

included in Section 235 four measures tdoesigned t
Jerusalem. The 1last of these declaredthdaat, wi t h
Secretary [of State] shall, ®pegathguaeduent o¢€c
place of ®iinr tthh és scUlsSscmepnthit or consul aFheeport of
other three measusesommafmenmedoCohgreed ocation
Tel Aviv to Jerusalem. The first urged the Presi
second prohibededuvadshfrom being used for the orpy
Jerusalem unless that consulate was wunder the su
the third prohibited authorized funds from being
document that contained a Ilist of countries and
Jerus em as the capital of Israel. The Senate v
but a four measures W&ENYE 00D calkRduAdt iima'PSeelcyt ieoma c2

i

e

al
11
dent George W. Bush signed the bill into 1 a
me nt to indicate that t hes e'Mopaasowreears weul d

[T]he purporteddirection in section 214 would, if construed as mandatory rather than

advisoryi mper mi s si bly interfere with the President’s
the position of the United States, speak for the Nation in international affairs, and determi

the terms on which recognition is given to foreign states. U.S. policy regarding Jerusalem

has not changed.

The Jerusalem Embassy Act

This was 1nsotf iGosntg reefsfsort to encourage a change 1.
Jerus®Themfirtsitons whfs eSept i ont DRay dprreefveiroeunscleyd enact e d
provision from the Je¥whiadhk mpaEsmbad siyntAe t]l o wWid9Ol
of Presiddmnt Chwnipowyvidlleass h a'is th 6’tbded dideolS.e dE t o

Jentem no later than May 31, 1999, and 1l 1imits th

8 Foreign Relations Authorization Act, Fiscal Year 20@3,. 107228 116 Stat. 1350 (2002).
9H.R. 1646(as introduced in the House of Representativesh O®hg.) §235(d)

0p.1072288214 d). The conference report describes Section 214 a
recognition of Jer WlRepl W07#G7las [ srael’>s capital.?”

11 SeeFY2003FRAA Signing Statemensuprafootnote4.

2d, The term “purported direction is pr obthédegtionasar e fer ence
whole.

13 SeeCRS Report RL33476srael: Background and U.S. Relatigrsy Jim Zanottisuprafootnote3, for a history of

such measures.

14 Jerusalem Embassy Act of 1995, 10445 (1995).
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building acquisition and maint e n3Tohcee sutmttiult ea anl esw
includes a provision for t he s®Pwheiswiadhd evietr t o wai ve
Presidents Clinton, Bus h, almd Obama have consist

Origins of the Jerusalem Passport Pr o
Concerns among Members of Con groelsisc yabwiuth trhee pStcal
passports of citizens born in Jerusalem first ma
1997. In May of that yeartgeclbohedppsomwente arpoatlea
of the House Committee on International Relation
H. R. (114086n¥PR9presentative Leocen cHarmisl taobno wetx ptrhees sJeed
l anguageSunaalcleipnt g bilte t Bantd et Adhmii m,i sa‘m[d] ttd xhpalsa i n i n
the potential to do serious "Naafgwer ttlbe it hac tMi dnd | v
taken on the bill

Represemtpdadmive Bil man, the chairman of the <c¢ommi
as a-adtommd WRi. 1(12,808ang. ) . Representative Gilman de
passpprovassompade case of fait* MNeos sf,urarhd rofacrtii g@ht
taken on the Cwinlglr,esbut ncHawndke@5 the language as p:
Reform and Rest r?Perteusriidnegn tAc@1 boift blmOf9e8e. t*o e et hm ¢ a s

se Committee on International Relations ¢
about the Jerusalem passport pdhecpAddcini sgrheaon
responded

The practice of onlyinthe passpogis a lbrsjanding ank. rms”is a
very difficult issue.

However, given the agreement by Israel and the Palestinians themselves to leave discussion
of Jerusalem to the permanent status talks and our determination not to take stepfdthat
undermine permanent status negotiations between the parties, we do not believe that this
is an appropriate time to change that practice.

151d. §3.

161d. §7.

17 SeeCRS Report RL33476srael: Background and U.S. Relatiorsy Jim Zanottisuprafootnote3.

18H.R. 148681710 (10% Cong.) In addition to the passport provision, the measure would have authorized
expenditures for building an embassy in Jerusalem, prohibited spending on the operation of a consulate in Jerusalem
not under the supervision of the U.S. Ambassador to Ismélprohibited spending on publications that list countries
with their capitals unless Jerusalem was listed as Israel?’
19H.Rept. 10594.

20143 CoNa. REC. 25212 (November 7, 1997) (extension of remarks by Representative Gilman).

21H,R. 1757(105" Cong.) §1812See alsdH.Rept. 105432

22 SeeVeto Message foH.R. 1757 34 WEEKLY Comp. PRES Doc. 2088 (October 21, 1998) (objecting to restrictions

on international family planning prograjns

23 Developments in the Middle Eastearing before the Committee on International Relations, House of
Representatived03" Cong. 131 (1998) (question for the record submitted to Assistant Secretary of State for Near

Eastern Affairs Martin S. Indyk) . The question submitted w
American children bor nasinplJaecreu soafl ebm rstahy, ‘iJnesrtuesaadl eomf” ‘I sr ael
world the country is listed. Does the Clinton Administrat.ii
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Israel and the Palestinians have agreed that Jerusalem is one of the issues to be discussed
in the permanent di#s negotiations. It would be courferoductive for the US to take any
actions that could be interpreted as prejudging this sensitive?fssue.

Later i
provisi
Agenci e
( 1'0CGom. ) .

n 1998, t her eSleantaectde ppraosvsiesdi oJnesrgul sdamleedmi d i n g
of, the Peptart ments of Commerce, Justice,
s Appr opibiuat it chres sAcctt,i oln9 W%, ,sH. Rl. i M2 a6t e d i 1

The Jerusalem passport measure wa'sCoinngctfleusdse,d i n a
and passed the?bSuetn nwees atdhtyeede h & ti, nGosmEaresmst 1y due t
objections froffComhgraAdHHi RasR@e@MARi Departments of
Justice, and State, the Judiciary, and Related A
the Jerusalem passpaessepgrohesSena¢which badferen
other provisions directed at r’®Paoegnidzinntg CJle musoanl
vetoed the bill, citing the JerusafHm protvé¢sions

Provisins concerning Jerusalem are objectionable on constitutional, foreign policy, and
operational grounds. The actions called for by these provisions would prejudice the
outcome of the IsraePalestinian permanent status negotiations, which have recently
begunand which the parties are committed to concluding within a3ear.

Reenactment of the Passport Provision

After its initi'flongractsmenthei d etrlus all®mm passport
again in a number ©To mgemadsitnegd btihlel sl e rTthsea 1108 p a s
three times, in some cases evoking protests fron
passport measure was adopted as Section 404 (Div
Re s ol%Ptrieosni.d e n tBuGeho rogbej eW.t ed to a number of provi
impeding his ability to conduct foreign affairs,
241d.

253, 2260(105" Cong.). The measure was added as a floor amendBi&mgdt. 3278

26 SeeH.R. 4690(reported in Senate, 18&ong.),H.R. 2768(introduced in the House, 10&€ong.),H.R. 2785
(introduced in the House, 10&€ong.),H.R. 2529(introduced in the House, 10&ong.),H.R. 2515 (introduced in
the House, 106Cong.).

21, 886(engrossed in Senate, 106ong.),H.R. 2670(engrossed in Senate, 106ong.),H.R. 2415(engrossed in
Senate, 106Cong.).

28 Seel45CoNG. RECc. E2529 (1999) (remarks of Representative Gilmahigh 3194 (expressing regret that the
Administration had demanded that the four Jerusalem provisions be dropped from thi#f)final b

29H.R. 2670(enrolled bill, 108 Cong.) §8408)7 (cutting off funds for the operation of a U.S. consulate in Jerusalem
unless it is under the supervision of the U.S. Ambassadsrael and cutting off funds for publications that list
countries and their capitals unless they identify Jerusale

O®Message to the House of Representatives Returning Without
State, the Judiciary, and Re |35\WrexyCagpdrEs Do 21524Qctobero pr i at i on s
25, 1999).

311d. at 2153.

$2p.L. 1087, 117 Stat. 92. The msare originated as part of the Senate amendment, which also included two

provisions similar to Section 214(b) and (c) of the FY2003 FRAA, but these were excised in conference. The

conference report does not indicate any intent to change recognitionpitiagspect to Jerusalefd.Rept. 10810

notes only that the conference agreement “includes section
passportapplict i ons . ”
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provision ®Tmengrolkéimi on was also included in the
f 2r0 #*Pr esident Bush listed the section among tho
“direct or bursdecno ntdhuec tE xoefc’{flLcirtveeir g it hraet 1 ayteiaan s .t he i
provision was 1included in t hed 5Coanss oSleicdt aitoend 4Xpbp r(o
B*President Bush again indicated in a signing st
provisions, would be coomagtpouded cas] adbvidiorytboaoat
Execist icwenduct of. POmeifgdmriteltot pawihn bit expendit
contravention of the provisionwaef aSeptiednbIl4hd
Ho u¥tey t was not included in the final consolidat

The House of Repr o agtraessssevdp sa onfe atshuer el 0t90o codi fy
passport provision as part of the sta¥Phlte author
legislation would have clarified that the congre
Articlfe tlhe §QBdTes tmathkiet iaolnl Laws which shall be nec¢
carrying into Execution the foregoing Powers, an
the Government of the United St d%Teks ,Sematien cindy T
not take up the bill

The 'TOfBgress later enacted the Jerusalem passpor
State, Justice, Commer ce, and REHhiag edi AgenPiesi &
Bush cited kBicogautzkRkofotrgifgm s tates among the 71 ea
provi?’ThedTblgress passed the identical provision
Consolidated Appfbpraabiomf Acgni da§08tatement, t

[T]his legislation contains certain provisions similar to those found in prior appropriations
bills passed by the Congress that might be construed to be inconsistent with my

33 Statement on Signing the Consolidated Appropriations Resolution, 200&ekLY ComMp. PRES Doc. 227
(February 20, 2003).

34p.L. 108199Div. B, 8404, 118 StaB6. The provision appears to have been added in confeteifept. 108401
notes only that the conference agreement “includes section
passport applications.”

35 Statement on Signing the Consolidated Appropriations Act,, 2@M/EEKLY CoMP. PREs Doc. 137 (January 23,
2004)

36p.L. 108447 118 Stat. 2903. The provision appears to have been added in conference, again without much
explanationSeeH.Rept. 108792

37 Statement on Signing the Consolidated Appropriations Act, , 20D8/EEKLY Comp. PRES Doc. 2924 (December 8,

2004).

38 Departments of Commerce, Justice, and State, the Judiciary, and Relateiesgppropriations Act, 2005,.R.
47548802(Engrossed ithe Housg. This provision appears to have been intended to prevent the State Department and
Justice Department from defendiagainst lawsuits attempting to enforce the original Jerusalem passport provision.
Seel50CoNG. Rec. H5373 (daily ed. July 8, 2004) (statement of Congressman Weiner).

39 Foreign Relations Authorization Act for FY2006 and FY209R. 26018209 (as engrossed by the House, 109

Cong.).

40.S.CoNsT, Art. |, 88, cl. 18.

41p.L. 109108 119 Stat. 2326. The provision appears to have been added in conference, again with little explanation.
SeeH.Rept. 109272

42 Statement on Signing the Science, StatejclyjCommerce, and Related Agencies AppropriatiéhsVEEKLY

Comp. PRES Doc. 1764 (November 22,2005)(The executive branch shall construe as
Act that purport to direct or burden the Executivdnduct of foreign relatits, including the authority to recognize

foreign states and negotiate international agreements on behalf of the United States, or limit the’ Peegiu®ity as

Commander in Chief. These provisions include sections.405

4P.L. 110161 121 Stat. 2287. The provision appears to have been added as an amendment by the Senate.
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Constitutional responsibilities. To avoid such potential infirmities, the executive branch
will interpret and construe such provisions in the same manner as | have previously stated
in regard to similar provisiorf.

Despite continued interest ingmbxing ythhes € mbas sy
I srsaeclapital, Conwpreash@®esigsflabsedoendt appear to h
considered the Jerusalem passport measdwre. Some
presume that the original praivini sf’dotnc df.s omo tt hel Farr
howevelher whe¢tion 214(d) of the FY2003 FRAA was
whether it expired at the end of tHe period for

Zivotofsky v. Slelx.rC.t aGiyr coufi tSt

After the Suprem&bré€soaoluotfonndas heotasehibited by
doctrine and remandazdtlindgo pareeD. ConLidemaed, on
whet her to order the St afse pRDespapilosrribh owdittechd ae i st hae
placerpoph. bIlnstead, thaootamme tJ earnmsna lmeom spl ays sspp arutc km
Section 214(d) as an unconstitretcogmals iiomf piomwg e me
power mnot mentioned 1iwawihdee 1Co ntshtoiutguhttioahnot bbwet dwehriic
Pressddanticle frle coebilvieg aAtmbam stacdor s .a"Thet her pub]
court and both partietha ghokuendgdctahaetgnoerhye,i a gs ¢ h € al 1
Pressdemfusal to carsruye owmoultdh eb ep rcoovni sstiiotnu taito ni asl
of exclusive executive power where Congress 1s ¢
subject

44 Statement on Signing the Consolidated Appropriations Act,, 2B8/EekLY Comp. PREs Doc.1638 (December 26,
2007).

45SeeH.Con.Res. 48(113"Cong. ) ( “Whereas the Foreign RelRPlLtliOhns Authoriz
22y directs that the Secretary of State shall, wupon the 71 eq
of birth of a United States cit seealstHOomnRes 27{141"Cohge); city of Je
H.Con.Res. §112" Cong.).

461t appears that the Office tfe Law Revision Counsel, which did not codify the provision irLit® Code

considered the measure to be temporary. Subsections 214(b) and (c) were clearly applicable only to funds authorized
under the FY2008RAA. The fact that subsequend@ressesrected the same measure in a series of appropriations
bills suggests that Section 214(d) of the FY2003 FRAA was not thought to be perrmenef the courts that

considered the measure questioned its permanence, which would not have mattered t@th@oedd®rit might have
mitigated any foreign policy repercussions had the statute been upheld.

47 Zivotofsky i for a description of that decision, SERS Report R43834;he Political Question Doctrine:
Justiciability and the Separation of Powelsy Jared P. Cole

48 See, e.g RESTATEMENT(THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §204,cmt. a.

49 Youngstown Sheet and Tube Co. v. Saw@dB U.S. 57963538 (1952)(Jackson, J., concurring).stice Jackson
described the judicial deference to be accorded to executive branch actions as depending on congressional
authorization:

1. When the President acts pursuant to an express or implied authorization of Congress, his
authority is at its maximunor it includes all that he possess in his own right plus all that Congress
can delegate. 2. When the President acts in absence of either a congressional grant or denial of
authority, he can only rely upon his own independent powers, but there is ef torlight in

which he and Congress may have concurrent authority, or in which its distribution is uncedtain
When the President takes measures incompatible with the expressed or implied will of Congress,
his power is at its lowest ebb, for thendam rely only upon his own constitutional powers minus
any constitutional powers of Congress over the matter. Courts can sustain exclusive presidential
control in such a case only by disabling the Corgyfiesn acting upon the subject.
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After describing the facts of the case and the 1
“teatn structural,”aasn dd ihriescttoerdi cbaylT hahpep dS¢ubpar¢eeme Co u

cour't did not accept the view that the constitut
the power to r ec 0Pgonsitztei ffiocragti iponnwalwiesitponrsyi pped t he
favor of the Prieeswiedde nitt,. aTsh er hcsoiudretn tnso tveidn cteh aWa sph i
have believed themselves to be endowed with the
and t hat Con grrets sh afdo ra ctqhuei efmfdcsetdcpianor tt hal snw t i @mn d s
its holding dnaSaprdma PCewritdent vast Heomweir gn overt
rel a*iinmoenlsuyuding the prerogativealbertecnsgemerei fioae
like this one in which a dirwadstn vodwgrdes si onal ch
In finding the recognition power to belong exclu
that the power 1is to be constdaceidslbmintacdd yS. ¢ aQueost i
v, Pihé& court stated:

Thepowers of the Presidemt the conduct of foreign relations included the powdhout

consent of the Senat® determine the public policy of the United States with respect to

the Russian nati@tization decrees. That authority is not limited to a determination of

the government to be recognizednltludes the power to determine the policy which is to

govern the question of recognitio®bjections to the underlying policy as well as

objectians to recognition are to be addressed to the political department and not to the

courts... >
The court then turned“ptac stphoa”aqiposwteirg mp oowvfe rCammgr e s
expressly delineated in the Coenssstiiotnuatli oanu,t hbourti ttyh
i mmigration, naturalization, and foreign commerc
exclusive to Congress but 1is shared with the Pre

noaxclusive 1 egissulcaht iavewaayu talso 1t iod wtnhferriintgye porne seexnetc
sepatroaftoiwenr s Problem.

As t o t hoetwvhqeutehsetri otnhe Jerusalem passport provisio
braschecognition policy, t hieve oburratn cgha viei edwe ftehractn ¢
interfere, r é&j ecacrtgiunmge nAi tohtaatf stkhyy measure is si mpl
contents of a passport. The court interpreted Se
history, togrediscdidimnd¢ emnledsCom®@tidecouderdsal ¢ med

50 Zivotofsky 725 F3d at 206.
51d. at 211.

521d. (citngWwi 1 1i ams v. Suffolk Ins. Co., 38 U.S. 415, 420 (1839)
regard to the sovereignty of any island or taeswntry, it is
Belmont, 301 U.S.324,330(1937)( T] he Executive had authority to speak as t
matters of recognition, establishment of dipl omat:i rel at
) @uleust @g304U.S.at 38 ( “We accept as conclusive here th deter
that the Russian State was represented by the Provisional Governthentt Uni t ed States v. P k, 31
(1942) (“The pmlentirethecondudt of foteign ratationssincluded the power, without consent of the

Senate, to determine the public policy of the United States with respect to the Russian nationalization.decrees

[including tlh[e] authority ... [to determine] the goueme nt t o be recognized. ”); Baker v. C
(1962) (“[TI]1t 1is the e xsetcauttuisv ea st hractp rdeesteenrtmaitni evse ao fp ear sfoonr e i g
Nacional, 376 U.Sat 410( “ Pical récognition is exclusivelg functionoft he Exe)cuti ve. ”)

53315 U.S. 203 (1942).

54 Zivotofsky725 F.3dat 213 (quotindPink, 315 U.S. at 213) (emphases added by D.C. Cir.).
551d. at 216.

56 Zivotofsky 725 F.3dat 21819.

« ¢
[§

—

n
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consider the views of MembeYemplaLionigng stshavth ot s a
executive“tthrea mmhke wasasnch of tHehé€éedenat.gdbvercrnmel
that the passport measurs ddomghdsngipbliby eKena
on the question oore ewrmcscan setm tamtdi damsa lt.her e f

Zivotofsky v. Kerry

The ttchem rteot utrhnee dSupr e me Cdwrtt of wdeoT he hgluea stmie o n
presensed

Whether a federal statute that directs the Secretary of State, on request, to record the
birthplace of amMAme r i can citizen born in Jerusalem as bor
Report of Birth Abroad and on a United States passport is unconstitutional on the ground

that the statute “i mper miexescisebdf the réecagfitiohn nges on t he
powerr¢ osing exclusively in him.?”

The Ar g wmefnitlse Supreme Cour't

Numerous amiocwdbmhrtitefds wosdly in support of the
submitted on behalf of the U.S. Senate and a bri
of Repre®¥entatives.

Petitd obhrire f

The petitdtohnee rl od¥%esrp uchodti hnég rtehcaotgni ti on power belo
the Presdthteant SzeedioangRed 4 (ds) poewewre ltlo wrie ghu lna tCeo
sspPMoteover, the pdthitpossi bdewdpkraygn policy
ovi sweomenfr £ eidt a ndd hdi sl mivsesre ocnoculruts i on t hat Congre
r Section 214(d) to have an effect on U.S. pol
rsaeclapital. I nstdtaldat tthlee pStitsa ttpao d b ecpyagra trergeanrnert d
ssports of Americadindoitt ifzuerntsh ebro rint si nf oJreeriugsna lpeon
vereignty over Jerusalem.

—
o

©wn g = oo
©C & » o "W

To advance his position that the Constitution do
t o make de tcecorgmiinzaitnigo nfsoriseb gnrgogatygyments territo
nodteche absence of constitut dommnlly |salgalagrl t ot tdat
the subject that supports a possildpesfttongression
ratification historddembnshcadent hathaheh®rbelden
considered the recognition power to be exclusive
with respect to matters itgmucphiweg san Ftolre erxeacmpgd rei, t
argithat PresidenuniWashengtoamacceptance of Edmond
of France following the revolution there demonst

571d. at219 & fn. 19.
58 The briefs of the parties and of amici curiae can be fouhtt@t/www.scotusblog.cornasefiles/casesivotofsky
v-kerryl.

59 Brief for the Petitioner, Zivotofsky v. KerrNo. 13628 (U.S. July 15, 2014 vailable online at
http://www.americanbar.orgdntentlamabapublicationssupremecourt_previewBriefsvV4/13-
628_pet.authcheckdam.pdf
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to recognizdghes ffaeadtlo omovtdre Brosiedvennpti hhahe Cpe
could not legislate on the subject 1f 1t so chos
The petetwhi mmemrb elri sotf examples of Congress enacti:

T Congress decl“hed whhoel ti8s0lfa ntdh accf Hi spaniola sh
the purposesi motfertchawr saec tl ¢ gniosnl ation] be consi
dependency of tthe ¥F¥renmbh Rbhepmbdovereignty ovVe
island was disputed®between France and Spain.

T Congress ienn tll8y0 60 pappopsasrdl el d&@ntdie nce from France
prohibiting “acnroynnpeerrcseo nwiotth per sons rtesident wi
island of St Domingo, mnot in possession, an ¢
gover nme n % uonfd oFirnagn cteh,e pafe spedremittitailn g otlri adye w-
Haiti despite French protests.

T Congress in 1822, on the request of President
bet ween the two branches in the recognition ¢
Latin America, enacteditemisbaon®nt oot Roaand di

T President Andrew Jackson in 1837 acquiesced t
and Senate calling for the® recognition of the

T President ZsacSheacrrye tTaaryyl oorf State ain 1849 indic
U. S. diplomat that the President would recomi
government be recognized in Hungary 1f the s
apparentl% never did).

T I'n 1861 President Abraham Linco,l n, in his fir
requested @oppgoond for the rcognition of Ha
Congress responded by enacting legislation t ¢
diplomatic repRepwehltiads vefs Raoyttiheand Liberia.

T The House of nRelp8rbeds epnatsasteidv eas ries ol ution abhor
recognition of any government that France mi g
Secretary of State William Seward instructed
explain to the French goveomnihedtontglsat ot hdede
President. The House respondb®d with a resol ut

601d. at 38 (citing the Act of February 27

, 1800, ch. I0,&Stat. 7, 10

611d. at 3940 (citing the Act of Februarg8, 18®, ch. 9, 81, 2 Stat. 351, 3%2tark v. United States, 5 F. Cas. 932,
934(C.C.D. Pa. 1811) (interpreting the law of 1806 as a congressional acknowledgement of the sovereignty of France

over the island and according it judicial

621d. at 4245 (citing Act of May 4, 1822,

deference)).
ch. 52, 3 Stat. 678, 678). The D.C. Circditritarpreted the events

surrounding the recognition of the newly independent nations, including the rejection of a bill that would have outright

recognized them, as evidence that Con

gress viewed its authority to recognize foreign governments as wholly

foreclosedZivotofsky 725 F.3d at 208. The petitioner emphasized the interbranch cooperation at the suggestion of the

President.

63 Brief for the Petitionersuprafootnote59, at 4548.

641d. at 4950.
651d. at 50.
661d.: Act of June 5, 1862, 12 Stat. 421.
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constitutional authority to establish policy
foreign g®Tvheer nSneennattse. di d not vote on the reso
T I'n 1898, Cwlnegd eBrse soiviker mpto | Mocki mwlietth respect to
independence from Spain by e fitahcet ipnego pal ¢ o1 n't
of the Island of Cuba are, anid® of right ought
The pet it ieanheirsr igpnotiseartpiroent hi s t o rGo mgr ecessst aebnl g as ghei dh gi
legislative recognition of foreign g8%Yernments
The pestsibroadbknexde with t’heiappepltetetconrof Sup
dictantarsolcl i ng. Thehabr itechfe ecmpsheass iczieted’sd in support
exclusive recognition power do not involve disag
Congse Rather, these cases 1ndsvorlovlee ai nd erteecronginniattii
Congress has 1 centaiitnieodn esridiaklastoa pcfirhibtlipctiez eopi ni on f o
the importance of dicta thsaitt icoann be interpreted
The pesibrodtthatr gtulee executi v¥d ebrufmdhlhmpebpoytef

in violation of Section 214(d) should be reviewe
Youngseewy with less defeiamrcee hwmasasctpidvmd st he Pres
eb®Bl.Lhe Jerusalem passport pcooluilcdyi,h basctcaomr d isnugec ht os ttrl

scrutinywaleacsaeuds eoni ta mi st akwauifdtaar prheatt Parhpelsita mc
with Sectiong@lédfdpohscy smamnting to the recogn
entirely to Israelegd Tihsi so feeralr], o wrh ed dndoat esfe stulgeg eps 1t
require that Israel be listed as theorpHdade of bi
the option. State Department policy permits citi
listing a locality as the place of Dbirth rather
backIl ash. Finally, beprndepoocffiodomd Jeowhiscademwle v I
chosen to have IsraewlbuHadveedoawayhefpkaowiog Wwhe
the passport beaocawmdHdadwanabdbentoandisbhesn any offic
respect ©d tekeustdems (Tdidbapetppasspoedmwsmbfo Jrous
citizens have sometimes mistakenly indicated Isr
resulting fore)’gn policy problems.

Secretary Bfristfate

The respomndgntof Sdadtehdkite rGonatriguet i on assigns t
both the sole power to make recognition decision
based on t K'bTshee dSeeckioseinodmrfyi r mat i on fotithesldseopér

67 Brief for the Petitionersuprafootnote59, at 5254

681d. at 55 (citing the Act of April 20, 1898, ch. 24, 30 Stat. 738 (1898)). The Court of Appeals interpreted this
legislation as congressional acquiescence to the President bleceusge recognizing the Republic of Cuba as the

proper government was droppédvotofsky 725 F.3dat208 0 9. The pet i tioner emphasized Cort

Spanish sovereignty over the island.

69 Brief for the Petitionersuprafootnotes9, at 56.

0 Brief for the Respondent at 57 fn. 14, Zivotofsky v. KeNp, 13628 (U.S. September 22, 2014) (attributing the
lack of adverse consequencestte fact that the mistakes could be explained as clerical erweslgable online at

http://www.americanbar.orgéntentlamabapublicationsgupreme_court_previe®riefsV4/13-
628_resp.authcheckdam.pdf

11d. at 9.
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the Constitution, and also in Articl & 1, which f
Moreoverd, hper aacrtguweal considerations and historic:

Occasional congressional attempts to unilaterallyerdehe recognition policy were

invariably rebuffed. Petitioner is unable to identify a single instance in our history in which

Congress has asserted primacy in matters of recogritiont her by rejecting a Pre:
recognition decision or by making a @#on the President was unwilling to make

unilaterally’®

A ruling enforcing Section 214(d) would:

force the Executive to convey to foreign sovereignsthab nt rary to the Preside:
longstanding recognition positienthe United States has concluded thahds exercises

sovereignty over Jerusalem ... result[ing] 1in sig
position and under min[ing)] the President’”s abili:
his recognition power. It would also force the Executoséake an inconsistent position in

conducting foreign relations on behalf of the United States, thereby undermining the

>

President’s credibility and Mis conduct of sensit

The Secretdlenyhdod mi heehi sgthotr iucpa lb yi ntshtea npceet si t bi roonue |
because Congress 1in each <case dsctueldt icnoantsei srteecnotglny
deci ThasSecrdStuaprrye meotCourt dicta favoring excl us
aut hority adddcdiastumgaimngheounter to thd®t notion
The Secrdtthhaty idteniise his position that Congress h
recoghGangomess can, in his viewwaysxemhlabeartasa en
relation to recognition, so long as such statute
Execist irvee o gn "#Fioorn epxoaweprl.e , statut erse ctcohganti zceodn f e r
entities (such as Taiwafanpeedaen stslidl Eai war oRali mtgi
so long as they are mneutral as to o0sf feixciisatli nrgeco g
treatment Pof the entity.

Senate Brief

The Senate submitte™ oa phrreisefaitas tasmivaveavsc trthiage Se
“constitutional “peoxweerrc itsoe roefg uCloantger epsass s por t s t hat
intrude wupots, etxheer cHxseec votfi vWwEAWh irleec otghnei t8idonna tpeo weexrp. |

2d. The Secretary concedes that “Congress may enact passport
so long as it doRrse sniode fte’nsc rwsaec ho fo np a shsepld. atdls Moteoveri ns t r u me n t s
“because the Constitution provides no mechanism by which t
recognition power, exclusive commitment of the recognition pdavéhe Executive is necessary to ensure that the
Nation speaks with oldatl3oice in foreign affairs.?”

73|d. at 1611.

7A1d. at 12.

51d. at 36.

“61d. at 4142.

“71d. at 58.

81d.

9P.L. 968, 93 Stat. 14 (1979) (codified as amended at 22 U.J83®-3316).

80 Brief for the Respondent at 59.

81 The brief was submitted by Senate Legal Counsel pursu&nRes. 504

82 Brief of the United States Senate as Amicus Curiae Supporting the Petitioner, Zivotofsky vN&er$628 (U.S.
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mpl ement Sectibomu2gletddadeg amdetrhtdhehstcandatde
t a¢ atbeed i nval i ddhitseadb loinnlgy tbhye Congres ¥ from ac

(7 N R S

hat fttheviewognition power %ist adbrthga CharittyoCorscx
hat question for another day. I'sn srteefauds,a 1t hteo Cour

1 n
t1n

The Senateedfviirdsen e etskeantt Congress’shdoummdad mmtgi call
exercised 1ts author intayt uorvaelri zfaotrieoing nt oc ol mengeirsclea t aen

i ssuance %BNe xpta,s siptoratrsgu e

The Court has consistently recognized Congres
looked to Congress’ legislative dtivetoction and
delimit the scope of the proper exercise of t
has not relied on any inherent constitutional authority of the Executive, but has treated the

b}

s
de

he

Executive’ s administrati onvedofrbm and bosingd by t responsib

Congress’ legislative enactments
authority granted by Congre%s.

, invalidatin

g E

The rux of atrhgewantSelenatta t 8 e ¢ tiidoont 2ilndt(edr)f edt e wi t h t he
owe Radheg, tecthe dbnreiietth,e rCoemxgerrecsiss ehda t he power
oprevent [ ed] the Executive Branch from’accompl:i
f

rusalem, dt heobtri®fy atr @guwh £T h¥phl ea cleo’wefr bci or it rht

for mat i on the passport functionsgdass ai sne

on
strated by ’st hpereaSStditogi Depgr amephi cants a ¢
t he

T 0T N0 B

c
r
e
recdBricttii omi ®Rolt4 (pdr)owdi de of fi csicavie rrecicgongtnyi toi wenr
s
r
n

fo
ans
hoi

effo
Porfe

U.

e
n
€ mo
dentify ir birthpl &Moreioveacas¢doedoSleanitomans sk
l4wdodadt affect the legal consequences of the r
tatus adRFnleall y, thehbrappebtratéeéececaert decision
ossible foreign policy consequences of the meas
xecutive branch on tdhisostbatesdthhpowehegibtrh
olicy in general and T{smpprooweerr layt etxhpea nedxsp etnhsee

July 22, 2014) ( h cavailabl anline athitp:/NMvBveamericarbar Brgdntentilampaba/

publicationssupreme_court_previefiefsV4/13-628_pet_amcu_usenate.authcheckdam.pdf

83|d. at 11 fn. 3.

841d. at 10 (citingYoungstown343 U.S. a637-38).

851d. at 13. While the first comprehensivetsta regulating the issuance of passports did not occur until 1856, Act of

August 18, 1856, ch. 127, §23, 11 Stat. 52, Congress had as early as 1803 made it a crime to issue a passport to an

alien, Act of February 28, 1803, ch. 9, 88, 2 Stat. 203, 205.

86 Senate Briefsuprafootnote82, at 16 (citing Kent v. Dulles, 357 U.S. 116 (1958); Zemel v. Rusk, 381 U.S. 1 (1965);

Haig v. Agee, 453 U.S. 280 (199.

8 dat 20 (citing Nixon v. Adm’r of General Services, 433

881d. at 21.

891d. The State Department permits passport applicants to list a locality of birth rather than the country if the applicant
objects to listing the nation excising sovereignty over the ar&ee idat 24. The Secretary of State defended this

practice as consistent with recognition policy because it does not express any opinion regarding the sovereignty of the
nation at issue. Brief for the Respondentprafootnote70, at 5651.

9 Senate Briefsuprafootnote82, at 2830.
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HousMe mbeéBsief

Forttwwo Members of the U.S. House of Representat: i
support of%THye udtehtei tGoounretr .t o reverse the decisio
ithanded the President significanexpewhseBorei gn af
amici Me mbe rst hractc otnmhmee nClour t, in det@@rminmwihd g swhet
onhet Pr s ipddistho )dled er mi ne both the scope of any e
ecognition power, and whether and to what degre
esident from &ereyiduirggeCohat pooveishesrttr ue t he F
i ion power mnarrowsl yprnapeomr dean sttoi tcwtnis @i avle
fairs. In costempthatstae stlhoaa Shere« mpmktangcwi Dlf o
ters touclhthg &poufor Mednbieda fufras s eyt
ional framework contemplates not only ¢
this arena, but*®Tahles os taa tndetads tarte nifsfsivhegm s Danpr e s
wer because:

Dm0 < =g
oD oo o =
5
8
8

Sectim 214(d) in no way prevents or significantly impedes the President from exercising

the recognition power. It does not direct the President to alter U.S. recognition policy

towards Jerusalem or to consider Jerusalem to be within the borders of Israadttera m

of U.S. foreign policy. It merely instructs the Secretary of State to perform the ministerial

act of recording “Israel” as the place of birth
abroad of an individual who avails himself of the -geééfntification opportunity presented

by the statut&’

The HousebMembeddhe namblkra of relatively recent 1 ns
legislated 1% osuucchh oan ,wary sapsontdo t o, or’s register d:i
formal realoig@hicersi.oonkample, in tHEoMgieowan Rednteédn:
Taiwan many of the rights associated with for mal
formally recognRepudblt i’®Modtfeo @heicnean.t 1 y, Congress p:
Uni SedlHemg Kong PolPwhi Abtpoése¢p92d the applicat
Hong Kong after its transfer from the United Kin

91 Brief for Members of the United States House of Representatives as Amici Curiae Supporting the Petitioner,

Zivotofsky v. Kerry,No. 13628( U. S. July 22, 2014) ( he ravwailableofiinecat “ Hous e Me mb
http://www.americanbar.orgéntentlamabapublicationsgupreme_court_previe®riefsV4/13-

628_pet_amcu_ushr.tacheckdam.pdf

921d. at 1.
931d. at 2 (quoting Zivotofsky v. Clinton, 132 S. Ct. 1421, 1428 (2012)).
%4 d.

9 SeeBrief for the Respondensuprafootnote70, at 9 (ar gui
voice in foreign affairs . .. appl i
Exp. Corp., 299 U.S. 304, 31320 (1936))id at13, 24, 43.

%Hous e Me mbsuprafobtnoi9liat3f ,

971d. at 5.

%|d. at3, 813.

99P.L. 968, 93 Stat. 14 (1979) (codified as amenadé@2 U.S.C. §83303316).

Ho us e Me mbsuprafobtnoR9Lliat8f The President adopted a policyefitrality with respect to the
question of aBaiswadyg ’esx t s Roomorednithe impartancewfithis legislation, Reeert J.
Reinsteinls the President Recognition Power Exclusive86 TEMP. L. REv. 1, 44 (2013).

101p 1. 102383 106 Stat. 14481992).

ng that the “principle th
es with par-Wrightul ar force
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xecutive order. Thdc ddogirsees sMeanbalr sigeaad dlou mivpa e X
he Congress with respect to the réd%ognition of

Mor eover, tthhea tb rGoenfg rneostse df requently uses 1its app
foreign aid on matter Tht¢t mbMedmp Haltmike dp 2 ot irewloagm i
relevance of funding limitations with respect to
GaZ%S.uch fundin g 71 es t,r iacrtei oinns ,f otrhcee bwiitehfo ustt arteeg a r
comport witlh tgenei oPiroefl8Gpdoepnite ys has also enacted 1
applies without regard for whether regions are r
such legislation does mnot constit%the WeSmberscogn
bref ediheew position of the executabel btygnth appnot
exercise its cYamsd ievdulta tontal é pepxoesciustiiome coul d t hr e
undermine all of the foregoing examples and s i mi

The Membéeedf d¢echhmeeddhe President is assigned forei
best held by an individual executive, who can re
over'®kas maidnhtaati nt he P as indte noef ifso’iwehieg ni sa ftfaasikresd

witcharrying out®Howeeviegrn, ptohii¢ihcaymi € b n gsrigtswsa tiesd wteol 1
play a robdattemnmdfeafimoeifEheyo kditchgei diosse r court

decisi@mdasCadnmmsponsibility to decide the const
hetbey deferringstovi¢weofxehbatiovepd of the recogni

Supreme DEcaumsti on

Majority Opinion

Justice Kennedyjy,uswrnictebmggmmabymg i kedecloimpateex and
questions posed by the status of Jerusalem, but
Pres,ndbdnt htto Coot'fHe, orueti.t e r dst erde It ihaeh acleo wnntr ¢ e

framework to consider c¢claims of presidential pow

[ When “the President takes measures incompatible
Congress ... he can rely only upon his own constitutional powers minus any constitutional

powersd Congress over the matter.” To succeed in t
asserted power must be both “exclusive?”

113

and conc

2Ho us e Me mbsuprafobtnoR91iat9f&,in. 4.
1031d, at 9 (citing as an example the Consolidated Appropriations Act of P0l1411376, §7008, 128 Stat. 5

(prohibiting financial assistance to the government of any
by militaryntewp dtadetafPr®®sident determines and certifies t
democratically elected government has taken office”)).

10414, at 10 (citingP.L. 113.76).

1051d, at 11.

106 1d.

1071d. at 14.

108d. at 16.

109 1d.

101d. at 17.

11d. at 1819.

112 Zivotofsky ex rel.Zivotofsky v. Kerry (Zivotofsky 1), 135 S.Ct. 2076 2081(2015)
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b}

Because the President’s refusal to 1implement § 2
category,h s c¢claim must be “scrutinized with caution,
the Constitution grants to him aloHé.

sticeceaKehnwzezadd the dispute ms: helt)hiewrg tchewmPrtes itd
s the exclusivecpgpwieti 6o ggoaatfdoemgh severeig
ether Congress can command the executive branc
e earlidé% recognition.

ER)

Exclusivity of the Recognition Power
Answering the firsatmiquetttoimo dms quud ntt domad e©&kr uctu
well as precedent and "MAftery desaribgngntthlee mgue
recognition under international law and the |ega
noted tohastt itthmet i(On do e $r encootg hEiotpi¢doony.r t hiet t @ d dauc e d
evidence suggesting that receiving an ambassador
be tantamount to recognizing the soveweignty of
constitutional duty to receive ambassadors, in ¢
treaties and appoint ambass adPorress s(rdxelabteginti twiotnh Se
power can""™dhei mhigordd.y explaminmed wtiltahto uGo mpgreesisd e
conclude or ratify a treaty, nor can $insend an
contrast., the Court explained, the President has
recognition toinlV®€hoinss eoqwune nitnliyt,i at he text and struct:
suggest that the recognition power Tr1Tesides in th
The @Qeewmdtdressed the question of whether the 1ec«
PresiFdhartti onal wmwomel detrlae i omtsi Ban ttohpaitc roenc owghniicthi o
Nation must s pe’acke me.nt ewdi tthh eo nnea tvtoeirc ei,n favor of
the Court e fitphhaats ivzoiincge si'H$% tt he President

The various ways in which the Presid may unilaterally effect recognitierand the lack

of any similar power vested in Congressuggest that it ifan exclusively executive

branch power]So, too, do functional considerations. Put simply, the Nation must have a

single policy regarding whicgovernments are legitimate in the eyes of the United States

and which are not. Foreign countries need to know, before entering into diplomatic

relations or commerce with the United States, whether their ambassadors will be received,;
1131d, at 2084 (citingroungstown Sheet & Tube Co. v. Sawyer, 343 U.S, 63%38 (1952) Jackson, J.,

concurring))
1141d. at 2081.

115 Id

116 Id

a t I|tstagogical(arid proper inference, then, that a Clause directing the President alone to receive

ambassadors would be understood to acknowledge his power to recognizetthsi’ n)ld,  Tile‘inference that the
President exercises the recognition power is further supported by his additional Article Il powers.

117 Id

a t CbrigiRess, by contrast, has no constitutional power that would enable it to initiate diplofattinge

with a foreign natiory. ) .

118 Id

a t A & mafter of tonstitutional structure, these additional powers give the President control over

recognition decisions. At international law, recognition may be effected by different means, but eacls means i

dependent upon Presidential power. In addition to

of

receivin
a bilateral treaty,” or the “formal initiat)i.on of diplo

1191d. at 2086.
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whether their officiad will be immune from suit in federal court; and whether they may
initiate lawsuits here to vindicate their rights. These assurances cannot be edtflvocal.

Before turning to precedent, ’st hfeo rCeoiugn apfafuasierds tpo
undtehre Con%Fatnid ueexipplnain that maayawfioherggapdl t oy
recognizedr aquiimamscanmagressional action:

Tu
e X
en
w1

o o o0
® O O

w550 ~aao =

Al t hough the President alone effects the
its central role in makintgaws, give it substantial authority regarding many of the policy
determinations that precede and follow the act of recognition itself. If Congress disagrees
with the President’s recognition policy,
may seem adilow act if it is not accompanied by the dispatch of an ambassador, the easing
of trade restrictions, and the conclusion of treaties. And those decisions require action by
the Senate or the whole CongréZs.

120The Court explained:

Between the two political branches, only the Executive has the characteristic of unity at all times.
And with unity comes the ability to exercise
dispatch. ” Thlhle, ik wayssCongress is noi, af engagipgan the delicate and often
secret diplomatic contacts that may lead to a decision on recognition. He is also better positioned to
take the decisive, unequivocal action necessary to recognize other states atin&iaat. These
qualities explain why the Framers listed the traditional avenues of recogniégriving

ambassadors, making treaties, and sending ambassaders a mong t he President
powers.

s

Id. (internal citations omitted).
21justice Kennedwrote:

«

Congress may regulate Commerce with foreign
Naturalization,” “define and punish Piracies
Of fences against the Law of Nargoamsaiid“Reptas
“make Rules for the Government and Regulation
§ 8. In addition, the President cannot make a treaty or appoint an ambassador without the approval
of the Senate. Art. Il, § 2, cl. Zhe President, furthermore, could not build an American Embassy

abroad without congressional appropriation of the necessary funds. Art. I, § 8, cl. 1. Under basic

k)

for mal a

t her e m

t

separatioof-p ower s principles, it is for tmweswhiChhongress
shall be necessary and proper for carrying 1into

§8, cl. 18.

Id. at 2087.

122 Id

1231d. at 2090 (citingDetjen v. Central Leather Co., 246 U.S. 297, @®18);United States v. Palme3 Wheat. 610,
643(1818).

24d. Thi s is consistent with the fact that Congress
policy, for instance by confirming an ambassador to the recognized foreign government. Those cases do not cast doubt
on the view that the Executive Branch determines whether the United States will recognize foreign states and
governments and their territorial bouridy. .
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i r ’roefa ddherergo ns t rtalt @ sPraschaaitéde ntm t he recognition
central a# exclusive.

o

t peegndefif@ahdfpoweheavily relied on by

p

emphasizing the (fmpokitngcveijpl rmeaco gminaiemg i
n sovereigns, t he (o uerxth orretbautfifoend ttoh ed eSfeicnree
n af feavner br poa &t o nt o mpfaxscsl usive authority to
at iacl orneglit awtéitdhmsl k-a © ff a if ©s™@phgeweGosurt thus made
t o cabi nCutrwsrgebatcilt¥’ woofin giht si s1 %36 en invoked

t

held a congmne » i (pmoankhredre ltehgaart isot ri king a statut
grandjamedmartkimowl edging its broad |l anguage seert
lusive “polwerompattihefi t heit ¥t oc xbtet®¥Idhiaclt ar.el at i on

c
jomphuse zeExtewatt itveke is not free from the ordirt
n

gress merely becaud® foreign affairs are at

fo
fo
di
e f
of
c a sees)s e ndteisaclrliybi ngYa¢ hmg c o @ wegmomeeays ca in which the Co
up
ag
e X
ma
Co

i

Turning to accepted understandings angdi dhedtorica
but suftighertdl yoward the President to support p
recognitions Fh fitomei Pr epdwemst.s have chosen to
Congtdeosess not, according“Ctomgtrlees sCaurste,] fe shtaasb leixsehr
recogon "pPlovwérc,h would apparently be the showing 1
as a shared power. aHhet €ogecltlytbdebacsngrtountedaby
acquiescence taowitshea eRroegsniideamtfCommeds chacl adedpt &ce
that the power to recognize foreign states and g
exclusive t&*%the Presidency.

nstitubi§dhéaddiy

Co

That l eft the matter of wh h e E xt ehicedsdc ont e st e d
consistent decision to wit
Se

cretary that it does:

If the power over recognition is to mean anything, it must mean that the President not only
makes the initial, formal recognitiodetermination but also that he may maintain that

et st
h h 9Tl hde rocuorgtn iatgiroene dwiwih

determination in his.[]hhfl Borngngseatieubdaabmentshe

statements on matters of recognition or force him to contradict them, Congress in effect
would exercise theecognition powet33

125 Zivotofsky Ilat 208889 (citing such cases &ktional City Bank of N.Y. v. Bpublic of China, 348 U.256

(1955) United States v. Pink, 315 U.S. 203 (1942)ited Sates v. Belmont, 301 U.S. 324937) Guaranty Trust Co.

v. United States, 304 U.S. 128938), Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964); Williams v. Suffolk
Ins. Co., 13 Pe#15 (1839)).

1261d, at 2089 (citing the Government Brief at 18, 16).

127United States v. Curtis§Vright Export Corp., 299 U.S. 304 (1936ipholding executive implementation of
sanctions authority regarding arm sales conferrestatyte.

128 Zivotofsky llat 208990 (citing CurtissWrightat 316).
1291d. at 2090.

1301d. at 2091.

131 |d

132|d. at 2094.

1331d. at 209495.
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e Breyer wrotjoianicwgctrhea itmarjaa pintgy ,hribsutvi e w
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tice Thomas concurred in the judgment holding
sented in part as to Pttshe fijcdr omy cfomwsmd atrh a
waived thepectegqaoedhatiirdehactunmeerntt of hsuch repo
iddt horized ®"ngewe€Congresegulate naturalizatioc
essary and proper t o atnhle deoxeesr cmioste isamfp | fiecchet rea It |
e iigms apffwer s .
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contrast., uvnnderewusCdrgr efshhsoomascks a constitaut
ntent ofwpubkdpbave. fdland, in the Vesting Claus
ntrol over all uddwumeardaetred opadweaxss cfmtlilgemma wi t |
woif the fede"Hd @outvkirmenéd n¢arly precedent from
ministration he vfAaweld laVe dddmfgi Cthatuisen wtalsa tor 1 ¢
derstood to include a grant of”Tehsei dpuoawe rf otroe i g

5}’1300’—‘*"7’.393:1“&;10;40

5B a0 o opB

134|d. at 2096.
1351d. at 2095.
B¥6)1d, (citing legislative history tChngresswantedtaespuesst i nterpreted
displeasure wiibadrtohel em¢spdbneyd).

137 Zivotofsky llat 2096 (Breyer, J., concurring).

138]d. at 2010 (Thomas, J., concurring in the judgment in part and dissenting in part).

1391d. at 2083 (majority opinion).

1401d, at 2011.

141 Justice homas wrote:

Specifically, the Vesting Clause of Article I1 provide
a President of the United States.” Art. 1, § 1. Thi s
Clause of Article I, which providesontyh a t “ [ a ] 1 1 Hereigdrantedshallber e P o wer s

vested in a Congress of the United States,” Art. I, §
“herein granted” in Article II1, the Constitution indic
Presdent is not confined to those powers expressly identified in the document. Instead, it includes

all powers originally understood as falling within the
Government.

Id. at2098 The majority expressly declined to address twaethe Vesting Clause provides further support for its
holding.Id. at 2086.

1421d. at 20992100.
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s pues s,pardo sregul ate thefnldensgmboyreldiy’sifi ¢ hvine wt l

residual for&¥gn affairs power.

Justice Thomas 71 ej eacuttehdo rtihtey atrog aroceghull abthea apnat shsepear rc
of Cosgfogseign commericoen oroweatsur alnid consequentl
considered necessary and proper to¥arrying into
Moreover, ISe cdlmlifedd) tchoautl d be justifipdweas an ex
under the Necelssthsnpeyenadt Prapert &€ caritsy into exec
residual for e Ehi safvWasi rsso,pohwe rap g o’gdmn nboetceasus e t h
th‘mat law must fall within the peculidwhtompetencce
inctudenfor manceodwd wer s e p'fHrem ¢diiipslmegsr.e e d swi t h t he 1
opi miegm Sdcgleti6 d) mpi ngement on t he“nroe caacgniotfi on p
recognition {%Hé mep i it hafitchdehrd etrhea.n eaf di onpitt iao nn oovfe It hde
recognition power, the majority should have 1oo0k
Constitution tdé&*®resolve this dispute.

Di ssents

Justice Scalia wrote the princuyptilcdadiAleietnda., [mil
Scad iwaiew, federal policy regarding the territor
ot her fomaikgmgp elnidey@avors under the Constitution:
exercise their respectitvhee prfiftetrevobd detiaon fband
congressional authority to enastntaharsfatzateonn
powers combined wirtohp etrh8€A dhcuoseed.5 n gl y a nddredPewb ul d ha
Congress ‘dbhei dreegchchradiong Bsrme&pedacfer abetter fore
[or] that regardless of international ’politics,
conscientious belief HWhi Uernsadgmi bdied o ntglsa tt os d

congressional discretion is not without 11imits,
would transgress constitutional 1imitations.

—

Specificallgispusedceth8&Echdbliding that the provisi
power, angbinghphate annotation in a passport ha
formal recognitiond®Acnderrdiinngtleyr, n chtei ovmaill dl shwm.ve f o1
determine whether the President e odams ttihtaut iaaurt h o

1431d. at 2101.

1441d. at 2105.
145|d.

146q.
¥71d. at 2111.

148|d, at 2112*2113.
149 Zivotofsky llat2116 (Scalia, J., dissenting).

10]1d, at AsthdNZe cessary and Proper Clause confirms, every congr
incidental powers which are necessary to its complete and
Congress’s incidental gawmtnltosr iotfy ,ci Goimgrnesshsi pma‘ye fofackcet ual > by

certificates authenticatingtheim) ( c¢i t ati on omitted).
1511d. at 2117.

152]d.at 211819. Moreover, even if an annotation in a passport could be construed to cast doubt on the continuing
validity of a recognition decision, Justice Scalia pointed out that the law would not have prohibited a disclaimer to
preserve the recognition 8ia.1d. at 2122.
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any congressional regulation, he summed up:

< =
o o ~

A President mpowered to decide all questions relating to [international disputes about

statehood and territory], immune from laws embodying congressional disagreement with

his position, would have unont r ol 1 ed mastery of a vast share o
affairs....That is not the chief magistrate under which the American People agreed to live

when they adopted the national chattér.

Chief Justice Roberts, jo
t

ned by Justice Alit o,
unprecedented nature of e

i
h decision:

Toda y ” s decision 1is a first: Never before has t hi
defiance of an Act of Congress in the field of foreign affalfe have instead stressed that

the President’s power reaches “itwllofowest ebb” w
Congress, “for wh at is at Bytodrkcenstitutionalt he equilibr
syst®¥m. ”
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u‘s eir ¢ ® udwitdtiohm britesst peedc ts tion ftehree nmaej oorfi tay
and exclusive nise cdaugnyi ttioomw epd®wevre farmbm
s examination of judicivyal]lhepnr etcheed e nc e
can muster is conflicting di'"®Ha, preced
hanmdjyenist yf the admittedly ambiguous I
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f congressionali omutof'®Bittadgeiiten, i iothehos
ognition power 1is exclusive, he would h
le as a measure wi%thout formal recognit
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B3)d, at 2122 (providi €ongresshasnegislates withaut regardgtairecognition for a fong time
and in arange of seitig s 7 ) .

154d. at 2119.

155|d. at 2123.

156|d. at 2126.

157 Zivotofsky llat 2113 (Roberts, C.J., dissenting)(cithoungstowrat 6 37-638 (Jackson, J., concurring))
158 |d

191d, at 2114.

1601d. (citing Medellin v. Texas, 552 U.S. 49828(2008) Dames & Moore v. Regan, 453 U.S. 662879 (1981)).
161 1d.
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Chief JusctharadRtobrirzed the maoj enuicthy wepighiton oa < ogm
t h©dect2iletd d) mi ght cause a mistaken impression th
changed, even though neither Congress mnor the Pr
required the rse csooguntiyteivogne ro fJ elrsursaaclle m. He argued:

b}

[Elxpanding the President’s purportedly exclusive
to avoid potential misunderstandings of legislative enactments proves far too much.

Congress could validly exercise its enumergi@aers in countless ways that would create

more severe perceived contradictions with Presidential recognition decisions than does §

214(d). If, for example, the President recognized a particular country in opposition to

Congress’ s wi s h «lare waboimppse a wasle embargd oh that eountry.

A neutral observer might well conclude that these legislative actions had, to put it mildly,

created a perceived contradiction with the Presic
of them would undouiedly be constitutional. So too would statements by nonlegislative

actors that might be seen to contradict the Pres

declaration in a political party platform that ¢

Israel 162

Fi nalolbyj,echteed to the perceived expansion of the
avoid potenmiusnlddedisplammatmige as supportiavlel ¢ only 1
asserti‘emcldsttherity to edmdliomsdiplomatic r

Potential Implications for Co

Al t houZgihv otthabfasj oyr i t y repeatedly stressed that 1its
involving the recognition’spawmpldle dnowdcdaghnavifadgs
where fommailomeicognot concerned, the outer bound
s o me whactlTehaer .hol ding may be read ashilndhdetsed to 1e
Pressdebi“mat y[tat bmec dgnietriméimpht i on ’§ ntschmesHtasnd hi s

I f otphienisod i mi ted to (tolre wa ¢ddhfidaflaiowana)lewnistdlonEgas p é ©tn

ta foreigrmldtdamg, ons regarding the territory ove

exercise sovereignty, then it may have few 1impl:i
demonstrated that the executive branch has exerc
desciions in the past, receiving little pushback f
disabfi@gngress from acting on the Maumbgewdar of 71 e
the C€ouncutearntngi wfl fngadlergmdifr pmove beneficial f o
of a strong role for Congress in foreign affairs

On t he oparetrhehfahodumt i onaletlfior Wdkek¢eremcagmnigti on p
reside exclusively Tamstuham alrestdtichighdat e ¢ haff d6verttd
suali mmunity iandl. SdcEomathyb §%sctaalinmd sconsiderable

tensionswiltahet hat s dovantail om e c“b g h’liofwvounn awcocuol mlp asnei eend
byovereigns uperhi msl egalde trel ations and tfle sending

162 Id

163|d. at 2115.
1641d. at 209495.

165Zjvotofsky Ila t 2 Fasetgn dountries need to know, before entering into diplomatic relations or commerce with
the United States, whether their ambassadors will be received; whether their officials will be immune from suit in
federd court; and whether they may initiate lawsuits here to vindicate their rights. These assurances cannot be
equivocal” ) .

6|d. at Farin@l recognition may seem a hollow act if it is not accompanied by the dispatch of an ambassador,
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the easing of tradestrictions, and the conclusion of treaties. And those decisions require action by the Senate or the
whole Congress.) .

167 The Court did not address the separately paBa&dan passport measurggon which the Jerusalem measure was

modeled. That measur2? U.S.C. 82705 notp,e r mi t s U. S. citizens born on Taiwan
in lieu of “China,” in contrast with prevhoroadtgenptwo!l i cy, 1in
specify a city orastherplacéafbirthut not “Tai wan?”

168 Zivotofsky llat 2093.

169 SeeH.R. 2772 Department of State, Foreign Operations, and Relategréns Appropriations Act, 2016,

§7045(c)(3) which wouldprohibit funds for the establishment or operation of a U.S. diplomatic presence, including an
Embassy, consulate, or liaison office in Cuba beyond that which was in existence prior to December 17, 204, until
President determines a transition governtig in place and other criteria are met. For background on the
reestablishment of diplomatic relations with Cuba,GB& Report R4392& uba: Issues for the 114th Congrebg

Mark P. Sullivan

170 Zivotofsky llat 2087.
17128 U.S.C. §§1602t seq
172 For background on the FSIA terrorism exception,GBS Report RL31258&uits Against Terrorist States

by Victimsof Terrorism by Jennifer K. ElseaCurrently, Iran, Syria, and Sudan are the only designated State Sponsors
of Terrorism.Seehttp://www.state.goylct/list/c14151.htm

A dispute over Iraq’s s denwarismdawsguits led tothevetd of g billauthorizingr e s pe c t
funds for the Department of Defense for FY208&. 1585(110" Cong.). President George W. Bush cited foreign

policy con@rns in his veto message, but did not claim the measure was unconstit@éehatification of the Veto

of H.R. 1585 the National Defense Authorization Act for Fiscal Year 2008, H.R. Doc. Ne88Jdyailable at

t o

w

t o
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call that aut hpaosd ¢fiyobrlicnitnog qtuhees tPiroens iadsent t o contr .
decision? Or is 1btndfodhicitvdbt ctomath npacmtbr apdmi c t s
recognEdaquwWbMoned it matter whether the congression
expresshmgrated power ?

Language in the pending NatiodMamadkr0 DEFYEMDdd Aut hor i
NDA),H. R. maZk3 Spresent AivwastHdfolhbsy v@ubkmphaes objected

the presence of the U.S. mnaval stat ifoor aitt sGuant a
return.Cuba@utPa esi dent Raul Castro has called f o1
the fultanpvpo®abh nUr'¥Twd ipmesvisiopsssiadther Hobaseo
the FY2016 NDAA would prelinlgi tt btelr ¢ ehm dSiibdaeynt fr o
The Obama Administration has stated it has no 1in
perhaps these provisions would bAn ovtiheewe dmeaass usruep p
in t hepalouesde vheer sFiYo2n0 196f hNoDwAedwvuel rd, dA d micrti stthreat i on
provide milittod Ktghred i dt an Re gipemwailmefdighaentdn s nt
cerothhanasiubndh HThge Obaimni At mat i oombgjhepcst e d t o

t hper oovn san t het bemedithtef anta me daconopfintegeas ain

assistan’taen dp ucropuolsde sc aus e t he ’sUnsi dvwed?Witiglrteteys. t o v i
these examples may well fall intom tthatc atcengd mi @
to Conpgdes s t'sheanCalhyesyi sc,oul dcahsoadrguasabhyg Executi
decisions regarding saperdei gahteay bnialtidtoyntted rspoal w
voice during diplomatic negotiations.

ThZi vop sldpi maoyn have 1implications beyond the mnarr

power to recognize (or der emayg nbwes)t ftohree ibgmo ywa mct
futurefcetachmasove eYwemytsitlvewrpsobveanlpth 48 s i zing t he

functional cdnsmideshfngns$ henweight of any histor
partici patvioadhabfagToypei ty was not persuaded by examp
invol vement in matteresofibtesbghidiion meceus hath
Presidents have chosen to cooperate with Congres
recognitlilLakepwawer,. the text of Article I1 grantir
treaties and arhbea saspapdad mst nmeanst wifewed as supportin
executive branch because the Senate canlnfot perfo
Congress has a share in only tchoousled pboewearrsg utehda tt hi
l esgliative powers may f idnids atdhveanmstealgwegse nabtw kat ucso.n s i s

http://frvebgate.access.gpo.gogitbin/getdoc.cgidlbname210_cong_documentsicid=f:hd088.110In response,

Congress passed a new bill that included waiver authority withaegpkaqi sovereign immunity.L. 110181

§1083(d). Similarly, legislation was deemed necessary to r
was depoad.SeeCRS Report RL3125&uits Against Terrorist States ®yctimsof Terrorism by Jennifer K. Elsea

174 SeeU.S. Must Return Guantanamo for Normal Relations With Cuba, Raul CastroASapeIATEDPRESS January
28,2015
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